Sentencing and Correctional Treatment

Under the Law Institute’s Model Penal Cog

by Sol Rubin ® Counsel for the National Council on Crime and Delinquency

FOR HALF A DOZEN years the
American Law Institute has been work-
ing on the drafting of a “Model Penal
Code”. The project is scheduled for
completion in two or three years. The
Code will be issued against the back:
"ground of the great prestige that the
Institute has earned through the Re-
statements and its other work in the
field of civil law. Although an article
descriptive of the project has appeared
in the Journall, the Bar generally is
not aware that the various model code
drafts have aroused considerable op-
position among leading people in the
correctional field as well as among the

rank and file.

Most of the project is devoted to
definitions of crimes and problems of
responsibility, taking into account the
vast volume of statute and decision
law. However, the Institute has also
undertaken to draft model provisions
on sentencing and correction as part of
this project. It is these provisions that
not only interested the correctional
field but aroused them.

At several national and state correc-
tional conferences the project has been
a subject of anxious discussion, and
articles on it have appeared in the
correctional journals. Unlike the de-
scriptive article in the Journal, the con-
ference discussions and the articles in
the correctional journals have been
critical, dealing with various aspects of
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Mr. Rubin examines critically many of the features of the Amer
Law Institute’s treatment of sentencing and correctional measyreg
the drafts of its Model Penal Code. The A.L.L’s proposals, he findg 42
unsound and out of harmony with the goal of rehabilitation of

offender.

the project as matters of controversy.
For example, Judge Luther W. Young-
dahl wrote in this vein on the youth
treatment phase of the project in Fed-
eral Probation in March, 1956. Of the
proposal to reject the youth authority
idea, Judge Youngdahl wrote, “I find
all this quite incredible.” He com-
mented on the fact that youths could
be sentenced to very long terms, the
same as any other offenders: “This
seems to me to be punishment to fit
the crime at its crudest.” He decried
the proposal to abolish the non-crimi-
nal status provided in the New York
youthful offender law.

Will C. Turnbladh, former director
of the National Council on Crime and
Delinquency, now the Director of the
Minnesota Department of Corrections,
writing in Law and Contemporary
Problems (Summer, 1958), referred to
the high proportion of sentences today
that are extremely long. One third of
commitments to penitentiaries and re-
formatories are for ten years or over.
He wrote: “Such terms are inconsistent
with present correctional knowledge
and experience. They mislead the pub-
lic as to the dangerousness of most
offenders. Montesquieu wrote: ‘As
freedom advances, the severity of the
penal law decreases.” Under the Code
proposals, would  be
lengthened, through the proposed max-
imum terms, minimum terms, parole

commitments
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terms, and other provisions. Publi¢
protection does not require and is nof
best served by a punitive penal cods:
Rather, one providing the framework
for the fuller development and more
effective application of correctional
treatment is a better guarantee of pub.
lic protection and. ‘in the broader sense,
of our freedom.” s

Criticism of the American Law In
stitute drafts has come from the Na
tional Probation and Parole Association
(whose name was changed in May to
National Council on Crime and Delin-
quency) the leading national organiza-
tion representing the correctional field;.
the Advisory Council of Judges of the
N.C.C.D., a group of approximately
fifty judges of federal, state, and locel
appellate and trial courts; the Advisory
Council on Parole of N.C.C.D., repre:
senting leading administrators from'
approximately a dozen states; repr®
sentatives of the youth authorities, who
initiated a meeting with the American
Law Institute to express their concem®
about the youth treatment proposals of
the model penal code; and commilte®
of correctional associations.

Before the Model Penal Code draft
are finally adopted it would be well for
the Bar generally to be alerted to the
view of many in the correctional fiel

L. Herbert Wechsler. The Americ'ﬂ"M
Institute: Some Observations on IS
Penal Code, 42 A.B.A.J. 321 (April. 1956

Law
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E such of what has thus far been
ed in the project for sentencing
treatment is

rrectional not

oS of Imprisonment

in 1953 the project has
series of drafts, each deal-
less with a distinct phase.
it No. 9 dealt with sentencing. In
3 the A.L.L tentatively proposed (and
jater drafts reaffirmed the plan) that
¢ great variety of penalties now pro-

5 ;'. h:ded for in all states be simplified,
s ’ gesting uniform penalties for three
s ap Rl jes of felony—first, second and
[ that third degree—and other, lesser penal-

ies for misdemeanors and petty of-
fenses, these again uniform within
their own classification. The goal of
simpliﬁcation seems desirable. The
pmb]em arises, first, in the suggested
maximum terms. The scale proposed
;{or felonies is as follows:

"

! Maximum Maximum

Grade of Term— Term—
- Felony Ordinary Extended
g 1st degree life life

2d degree 10 years 10 to 20 years

3d degree S years 5to 10 years

Although severe, these terms are not
~ very much different from codes in
* some states now. But the Model Code
plan contains certain features that
make this scale far more punitive than
~any existing state penal code. First,
- ‘except for the limited control of the
“maximum in extended terms, the max-
imum is mandatory in every commit-
ment, a provision existing in few states.
7 In forty or more states the judge has
1 discretion to fix a2 maximum less than
-~the maximum of the statute.

The Advisory Council of Judges said
in a brief submitted to the Council of
the A.L.I.: “The scale of prison terms
s too high, We have a mounting num-
ber of prisoners, and the ratio of

i
of 33; Prisoncrs to the general population is
*d ? tonstantly increasing. It has resulted
_ - n a round of overcrowding and need
ts for new institutions, and the trend cer-
:'f .. lainly will be continued unless the
he 1 Means are found to change the sen-
id‘f: tencing picture. We should look for a

Pattern of lower rather than higher
Maximum terms. Our experience today
Isthat we can safely release individuals
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earlier, particularly if we provide pro-
fessional help to supervise them on
parole.”

The brief pointed out that the fixing
of the maximum term affects parole
board attitude and performance: “The
parole board has a considerable in-
terest in the maximum term provided.
It is not sufficient to suggest that if a
parole board considers a maximum
term to be excessive, it can discharge
the individual from parole, thus termi-
nating the commitment altogether.
There are several things which such a
suggestion overlooks. First of all, it is
not the province of a parole board to
be the absolute master of the duration
of a commitment, and it is not helpful
to give it that complete authority. The
judge should be equipped with a pre-
sentence investigation, the
parole board should be equipped with
a parole study. The judge, like the
parole board, must exercise his discre-

just as

tion with respect to individualized
treatment. If he fails to do so with
respect to the maximum term, the

parole board is deprived of the guid-
ance of the judge’s discretion.

“0f course the judge’s maximum
term is not binding on the parole board
and yet it is not without significance.
If a parole board is faced with a very
high maximum term, however it is
fixed, and whether or not the judge
exercises discretion, the parole board
is responsible to the people of the state
and cannot ignore the length of that
maximum term. The statistics show
that the parole board keeps a man in
the institution and under supervision
longer if the maximum term imposed
is longer.”

The brief pointed out that in the
face of the existing penal system, two
things are necessary. The first is that
the judge must have a discretion to fix
a maximum term less than the max-
imum provided under the statute: and
second, that the scale of punishments
should be brought down substantially
below what they are now.

Perhaps one
make the judge’s control of the max-

circumstance might

imum term situations

where the

unnecessary:

maximum term. if auto-
matically fixed, would nevertheless be
reasonably limited. perhaps three to

five years. Some of the youth authority
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acts, and the New York Youthful Of-
fender law, so provide; and the Ad-
visory Council of Judges endorses such
plans, as we point out below. But
where maximum terms are as lengthy
as they are under the codes in most
states and certainly under the A.L.L
code, the realities of correctional treat-
ment, the sheer economics of correc-
tional costs, and fairness to sentenced
individuals call for a judge-controlled
maximum.

What of the third column in the
table above, the provision for “ex-
tended terms”? The code
these increased penalties for a wide

proposes

variety of cases—for repeated offend-
ers, loosely defined “professional” of-
fenders, and others. The A.C.J. pointed
out that the classification of defendants
who could thus receive extended terms
was so broad that in fact a very large
percentage of defendants being sen-
tenced could be subject to them, more
than under existing definitions of ha-
bitual offenders, since in some cases an
individual could be sentenced to an
extended term without a previous con-
viction.

?

“Parole terms”, an invention of the
code, would substantially increase the
time served by prisoners, and would
have other detrimental effects. We de-
fer discussion of this, for the moment,
to consider the minimum terms pro-
vided for by the code. and the effect of
minimum terms on duration of sen-
tences and rational correctional op-
erations.

Minimum Terms
The A.L.L provision regarding mini-
mum terms is as follows:

Minimum Minimum
Grade of Term— Term—
Felony Ordinary Extended

1st degree not less than not less than
5 nor more

than 10

}'e.’.! rs

1 nor more
than 10
years

not less than

2d degree not less than

1 nor more 1 nor more
than 3 vears

3d degree not less than

than 5 years
not less than
1 nor more | nor more

than 2 years  than 3 years

Briefs submitted by the Advisory
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Council of Judges and the Advisory
Council on Parole said, “One of the
truly destructive elements in sentencing
is the existence of minimum terms
which (at the discretion of the sen-
tencing judge) may be inordinately
high. It must be remembered that a
high minimum term limits parole flexi-
bility and the entire correctional proc-
ess. Parole boards need power to re-
lease when they see fit according to the
adjustment of the individual. Many
correctional administrators recognize
the feasibility of a short, intensive
correctional program.

“One of the laudable goals of the
Institute plan in the present draft is to
encourage (indeed, the present plan
would mandate) the broad use of
parole. However, parole as a rehabili-
tative process achieves only a fraction
of its value if it is granted so late that
the individual released has already suf-
fered the deterioration resulting from
an unduly lengthy prison commitment.
We would consider it most desirable

that minimum terms be held as low as :

possible, and in fact there should be
no minimum. . .

“,..We must ... disapprove mini-
mum terms which may regularly be as
much as three and five years. In cer-
tain individual cases it may be neces-
sary to retain an individual in the
institution for this number of years, or
more. However, duration of confine-
ment should not be governed by the
minimum term fixed by the judge, but
rather by the parole board. It must be
stressed that we are here referring to
minimum terms fixed by the sentence.
Although we prefer no minimum, if
first degree felony is limited to one or
two crimes, there would be no objec-
tion to allowing a judge to fix a mini-
mum term of perhaps between one and
five years. For second degree felons, a
minimum of not more than one year
would be acceptable. For third degree
felons there should be no minimum
whatever.”

Parole Term

We come to an original feature of
the model code proposal. the invention
of the “parole term”. The prison terms
we have been talking about thus far

are unlike prison terms in existence
anywhere else. As high as we have said
the terms are, they are higher still
under the A.L.L code, because they are
terms of actual imprisonment only, and
to them are added another term, a
parole term. And since a parole term
may become a term of imprisonment
{in case of a violation, whether for a
new crime or not) the offender, every
offender, faces two terms, two consecu-
tive terms, instead of one.

Under the A.L.I. model penal code
plan when a man is released from
prison, either on expiration of his sen-
tence or by action of the parole board,
he then starts serving another term, the
parole term. The minimum parole term
would be at least one year or one-half
of the period of time that the offender
actually served in the institution,
whichever was longer; the maximum
parole term would be ten years or twice
the period of time actually served in
the institution, whichever was shorter.
Thus, under the law everywhere today,
a commitment of ten years may repre-
sent five years in the institution and

five years on parole. But under the

code proposal, a ten-year term of which
the offender served five years would
actually be a term of five years plus
(if he was released after five years) a
possible maximum term of ten years on
parole, or a total of fifteen years. In
fact, it would be possible for the so-
called ten-year term to become a term
of ten years in an institution plus a
term of ten years on parole, or a total
of twenty years for a term which was
designated as only ten years.

This feature of the Model Penal Code
sentencing plan would not only greatly
lengthen prison and parole terms; it
would also adversely affect the parole-
granting process. The plan might well
create a predisposition on the part of
parole boards to defer release and dis-
charge. A prisoner who might be eligi-
ble and suitable for release after a year
or two in prigon, and who might have
two, three or more years remaining on
his prison term. might be held back
from parole for two or three years, so
that the parole term would be longer.
[f parole is to succeed. it will succeed
usually in two or three years. The ex-
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perience is, in fact, that the first six
months are the crucial period. Cali-?
fornia is demonstrating that earlier re-gé
leases are at least as successful as ihosc';-;'i'
that are delayed. But the code plan’y
would—by this “parole term” device—
delay parole releases, and increase;;
parole periods for many. It is hard to
see anything but an increase in parole
failures as another product.
And how much arithmetic is lﬂ
volved in this code! The symmetry I
seeks—not too difficult to attain in an-
other fashion—is here secured at the
cost of a mechanization of correction
Mr. Turnbladh said, “The Code pro
posal would . . . foster a mechanicé
approach to administration. All too of

. e e
ten, parole boards, like prisoners, ™
arithmetic

Suiici[otﬂ

come more concerned with
than with attitudes, more

about calculating the term than pres
t bene:

this
n

paring for release at the mos
ficial time.” Under the Code plan-
tendency would be enormously
creased. '



4l Offenders
the Model Penal Code proj-

only other effort of the A.L.I
,correctional field was the Model
B¢ Correction Authority Act, pub-

" 1940. This is generally con-
by almost every interested or-

on except the American Law
e itself a successful project. It
Bt od the legislatures in ten or
states to give special attention
tutory provisions for correctional
b ent of youthful offenders, and it
B2 erally agreed that by and large

these statutes the quality of the
tions and other correctional serv-

has improved.

|,[]|3?I°a ] pointed out abo-ve, the correc-
ormel; . ‘inal field became particularly aroused

Pargl on Draft No. 3 of the Model Penal
¢ was published in 1955. This draft

sed, in brief, to repudiate the
fl Youth Correction Authority
i Many administrators, particularly
in charge of youth authorities or
umilar  activities, were deeply con-
gmed, as it was obvious that such
rpudiation might well affect the con-
Fitmued support of the youth programs
by the legislatures.

The result of this concern was that
NC.C.D. requested a meeting between
be youth authority representatives and
e representatives of the American
aw Institute. A group of the leading
kesmen for the youth authorities
und the country came to New York
or the meeting. The subject was pur-
%ed on other occasions and through
b submission of briefs, principally by
2 N.C.CD. Advisory Council of
udges.

: i None of the persons opposing the

;l,:e L. proposal—the youth authority
s %le, the Advisory Council of Judges,
sy ‘ﬂd those who spoke to similar effect
vl 2% the annyal ALL meetings—were
ol Ble 1o sway the A.L.I. from its stand
hee Y,’!Jn the youth authorities. Draft No. 7
e %s what Draft No. 3 proposed—it
s ‘h?itls the youth authority plan. It
re i-cares that an offender sixteen years
s ?hvgage or over but less than twenty-
s\ J, | Years of age shall be committed

lo the -
A stod
® - Ady
iof

y of the Division of Young
Correction of the Department
Orrection, one of a large number
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of divisions, with little promise of
enjoying the identity and autonomy of
the youth authorities. It would not
have—as the youth authorities do have
—separate institutional facilities for
youthful offenders, including central
reception and diagnosis; and responsi-
bility for standard setting and assist-
ance to localities in other correctional
services, including probation.

The plan would also set up a Young
Adult Division of the Board of Parole.
Although such a plan has some re-
alistic meaning for a board like the
United States Board of Parole—which
has eight members, three of whom
serve as a youth correction division—
for most boards this is not feasible.
Few boards have more than three full-
time members. A youth division of the
board would, therefore, consist of the
same members as the adult parole
board. It should, however, rather be a
separate board of three members or
more, depending on the volume of
work, and it should be empowered to
grant a parole at any time, as is true
of all the existing youth authorities.

Under Draft No. 7 a youth could be
sentenced to the same terms as any
other offender. Nor did the A.L.IL
adopt (as the Advisory Council of
Judges urged it to) the successful
Youthful Offender procedure utilized
in New York, under which, on a dis-
cretionary basis, a youth may be sen-
tenced under a noncriminal adjudica-
tion. As Mr. Turnbladh said in his
article, “All too often, we encounter
the tragic experience of youthful of-
fenders, many of whom are convicted
of crimes which are the results of
youthful impulse and not representa-
tive of a criminal pattern, youth who
are headed for successful® careers or
respectable lives, whose future oppor-
tunities for professional work or satis-
factory employment are grievously im-
paired. to their own detriment and to
that of the community, by the existence
of the criminal conviction which in-
exorably follows them. This effect can
be mitigated and the community, at
the same time, can be amply protected
by the provision that the disposition
shall be deemed noneriminal. so that
the youth may accurately say that he
has not been convicted of a erime. Ex-
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punging the record later on comes too
late.”

Other Problems

The foregoing are the main features
of the code drafts that are disturbing
to the correctional field, the Advisory
Council of Judges and others. Other
proposals also have been criticized.
For many years the correctional field
has had a progressive model probation
act to draw upon, the Standard Pro-
bation and Parole Act (published in
1955, and an earlier model act of
1940, both published by the National
Council on Crime and Delinquency).
The A.L.L. draft of a probation act in-
jected a new, long list of statutory
criteria conditioning the judge’s power
to use probation. We conducted a ques-
tionnaire survey among the criminal
courts of the country, and the results
were clear—most judges feared that a
statute drafted on the A.L.I. model
would deter the use of probation. We
made the survey available to the A.L.L
reporters, we discussed it in a brief,
our respective staffs corresponded on
it, and we are led to believe that this
draft section will be revised.

But the parole draft has similar
criteria, which, incidentally, were pre-
sented by the A.L.L. staff at the 1956
National Parole Conference and not
adopted there. We have no reason to
believe that this section is to be
changed. The Code proposal declares
that when the parole board deliberates
it shall order the release of a prisoner
unless any one of four specified cri-
teria exists, Boards of parole use many
criteria and guides in arriving at their
decisions, but the variety of situations
and kinds of offenders are such that
no simple guides, such as are here
proposed, are likely to be adequate.
Furthermore, these criteria might be
interpreted as creating a right to pa-
role, inviting countless writs by pris-
oners whose paroles have been denied.

The Code draft would grant to a
prisoner the right to consult with his
own legal counsel in preparing for a
hearing before the parole board. The
provision was later amended to give
the prisoner the right to he represented
by counsel at the hearing. The Stand-
ard Probation and Parole Act provides
that “the Board shall not be required
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to hear oral statements or arguments
by attorneys or other persons not con-
nected with the correctional system”,
and this position is endorsed by most
of the correctional and parole adminis-
trators in the country. Under the A.L.L
plan the conditions of parole would be
limited to those spelled out in the
statute, suggesting an undesirable ri-
gidity. Under the Standard Probation
and Parole Act no specific conditions
are recited in the statute.

Draft No. 5, published in 1936, in-
cluded not only the parole material but
proposed sections on organization of a
department of correction. The draft
proposed a department of correction
under a director of correction, the de-
partment consisting of ten divisions—
treatment services, custodial services,
young adult correction, fiscal control,
prison industries, research and train-
ing, parole, probation, commission of
correction and community services,
and board of parole—all division heads
serving at the pleasure of the director.
It required that in each institution in
the department there be a warden and
two associate wardens, one for treat-
ment and one for custody. Several of
these provisions seem questionable: for

example, the wide use of divisional

heads not under civil service. The or-
ganization of the department is too big
and too rigid and certainly does not
appear to be a satisfactory pattern for
the majority of states.

As important as anything else is the
impact of the code on the use of com-

FaYaYe] Daw

J . .

Acocnnintinm

munity treatment (probation, sus-
pended sentence, fines) as compared
with treatment. When
terms of imprisonment generally are
inordinately long, the relatively short

institutional

term of imprisonment is used for per-
sons who, in a less punitive system,
would receive community treatment.
In other words, the over-all impact of
the A.L.I. sentencing plan would deter
community treatment and would en-
courage commitments.

A Choice

Unless a surprising change of direc-
tion occurs, the Model Penal Code will
not differ from the drafts that have al-
ready appeared. The correctional field,
which enthusiastically received the
A.LIL Model Youth Correction Au-
thority Act, is producing its own model
statutes covering the same ground as
the sentencing and correctional pro-
visions of the model code. In addition
to the Standard Probation and Parole
Act, the National Council on Crime
and Delinquency and the American
Corréctional Association are drafting
(through a national committee) a
Standard Act for State Correctional
Services. The Advisory Council of
Judges of the N.C.C.D. is at work on a
model sentencing act, including sec-
tions on sentencing of youthful of-
fenders. The N.C.C.D. has also pub-
lished the Standard Juvenile Court Act
(the sixth edition in 1959), and the
Standard Family Court Act.

If the American Law Institute and

Tasiwnal

the‘c.orrectlonal ﬁ.eld Presenteg
positions, supporting each othe
the legislatures, the outlook W
a hopeful one for improveq Pen
systems in this country. In yh,
of such a situation the legislapy
be faced with choices in mgpy!
of this work. Although "Egretlayia]
haps this is not a totally ypp
prospect either. With the mode]
on the scene—again, provideq
published in about the same fy;
its drafts indicate—we sha]] hl
body of proposals epitomiz"mg P
aggerating (in the opinion of
writer, and many others) much ¢
undesirable in existing law, thing
have been trying to correct wigh
limited success. Perhaps the mogt
ful thing that will be accomplished
publication of the model code is
will set forth clearly one of the
distinct philosophies of correctiog
tween which the legislatures will ¢
to choose. Perhaps it will be ¢
for the legislatures to make a
choice when they must act as ar
between two outside proposals,
perhaps the prospect for chang :

be an improved one as against th
a single attitude of reformers attenp
ing to change what already exists.
our part, we hope and expect that] :
correctional field will invest a g
deal of energy in advocacy of the ide8
it supports. For the most par
seems clear that this effort will at
same time involve opposition to
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